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- Ar1s1ng out of Order-In-Original No. ZW2412210361525 dated 31.12.2021 passed by The
(®) Ass1stant Commissioner, CGST, | Division - V (Dholka), Ahmedabad North
N Comm1ssmnerate : -
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: S ¢ .. | M/s Cadila Pharmaceuticals Ltd.
R : . : | (GSTIN-24AAACC6251E1Z5)
(%f.ﬂ ;‘W? E"ﬁt qdr /f the “‘Cadila Corporate Campus’, Sarkhej-Dholka Road,
)- heme and Address of Ehe | 'Village-Bhat, Tal-Dholka,
ppe.-.a Ahmedabad, Gujarat-382210
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© | Any person. aggrleved by this Order-in-Appeal may file an appeal to the appropriate
/| authority in the following way.

C Nauonal Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act
(i) in ‘the cases where one of the 1ssues involved relates to place of supply as per Section
*109(5). of CGST Act, 2017. l

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other
‘than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

; ) 1| Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
1 Rules 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One

I(iii) Lakh of Tax' or Input Tax Credit irivolved or the difference in Tax or Input Tax Credit
. I | involved or ‘thé amount of fine, fee or penalty determined in the order appealed against,

| ‘stibject to a miaximum of Rs. Twenty-Five Thousand.

| Appeal under Section 112(1) of CGST Act, 20 17 to Appellate Tribunal shall be filed along
| with relevant documents either, electromcally or as may be notified by the Registrar,

(B) . ‘Appellate Triburial in FORM GST APL-0S5, on common portal as prescribed under Rule 110

of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
.| within seven days of filing FORM GST APL-05 online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017

| after paying—
) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
@i ..., , order, asisadmitted/accepted by the appellant; and
‘ (i) " A sum equal to twenty five per cent of the remainingamount of Tax in d1spute

IRV L in addition to the amount paid under Section 107(6) of CGST Act, 20 17, arising

AA U from the said order, in relation to which the appeal has been filed.

‘The  Central Goods ‘& ‘Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
(i) 03‘ ‘12 2019 has’ prov1ded that the appeal to tribunal can be made within three months
O fromthe” ‘date -of" commumca'uon of Order or date on which the President or the State
| Président, as the'case’may be, of the Appellate Tribunal enters office, whichever is later.
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ORDER-IN-APPEAL

Brief Facts of the Case : | S |

M/s Cadila Pharmaceutical Ltd., Plot No.1389, Trasad Road, Dholka, Ahmedabad,
Gujarat, 382225 (hereiﬁafter referred as ’Apbellant’) has filed the present appeal against
the Order No. ZW2412210361525, dated 31.12.2021 (hereinafter referred as impugned
order’) rejecting refund claim amounting to Rs.4,32 ,827/-, passed by the Assistant

Commissioner, CGST, Division-V [Dholka], Ahmedabad-North (heremafter referred as

‘adjudicating authority’).

2(i). . Briefly stated the facts of the case are that the ‘Appellant’ is holding GST No.
24AAACC6251E1Z5 has filed the present appeal on 14.02.2022. The ‘Appellant’ is
engaged in the business of manufacturmg of pharmaceutlcals products They import the

goods on Cost, Insurance & Freight [CIF] ba51s

During GST audit conducted for the period 01.07.2017 to 31.03.2019, it was
observed that they had not paid the IGST on ocean freight on CIF value of import on RCM
bésis oﬁ ocean freights in terms of Notification No. 10/20 17-Integrated Tax (Rate), dated
28.06.2017. In compliance to the audit objection the appellant had paid the Tax

alongwith interest and penalty.

- Later the appellant came to know that Hoin’ble High Court of Gujarat in the case
of M/s. Mohit Menerals Pvt. Ltd, Vs Union of India & ors. (In Special Civil Application No.726
of 2018) vide its Order dated 23t January’2020, struck down the Notification No.
10/2017-Integrated Tax (Rate) , dated 28.06.2017 holding the said Notification as ultra-
vires the Integrated Goods and Sérvices Tax Act, 2017. |

2(ii). The ‘Appellant’ relying upon the above judgment had filed a refund application
in Form GST RED-01 claiming refund of the IGST paid on ocean freight under reverse
charge basis along with interest & penalty which was paid on audit objection. In response
to said refund application, Show Cause Notice No. 272412210161003, dated 14.12.2021
was issued to the appellant proposing rejection of refund claim. Rejection was proposed
on the grounds that the Mohit Minerals case is pending before the Hon’ble Supreme Court
vide SLP No0.013958/ 2020, therefore the refund sanctioning authority o

refund for the same. In response to the notice, the appellant replied thag
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matter was settled by the Hon’ble High Court of Gujarat in case of Mohit Minerals Ltd. Vs

UOL SLP filed by the department before the Apex court is pending and no stay granted by

the Apex Court hence they are ehglble for the subject refund and therefore they

requested to pass the refund claim as law settled by the Gujarat ngh Court. Thereafter,

the refund claim was re]ected by the adjudicating authority vide impugned order.

2(iii). Being aggrieved with the “impugned order”. the Appellant’ has filed the present

appeal on 14.02.2022, whereln they stated mainly on the followmg points that -

goods. ;. N

> Entry No. 10 of Notification No, 10/2017- Integrated Tax (Rate), provides that if

supplier and recipient of the ocean freight service are in non-taxable territory i.e.
outside India, then tax has to be paid by the importer as defined under the

Customs Act, under reverse charge. Further, Entry No.9 of the Rate Notification

- No.08/2017- I Tax rate provides that i Importer is liable to 5% IGST on 10% of CIF
. value. Thus, the ocean  freight. should be taken as 10% of CIF Value of the imported

cor

; :v-SECthl’l 12 of the lGST Act determlnes place of supply where location of supplier
,_._:ancl recipient are.in lndla ‘whereas Section 13 deals with cases where location of

.., either of them is In India. In, present facts of the case, location of foreign exporter

and shlppmg hne both are out51de India and hence, transaction does not get

i col/ered under Sectlon 12 or Sectlon 13.

S Fact of the above Hon ble ngh Court of Gujarat observed that place of supply
' couldn t be determlned The provisions in the CGST Act (which also applies to IGST

Act) relatmg to tlme of supply value of supply and filing of returns are applicable .
to suppller and rec1p1ent of supply. High Court concluded that since importer is
not con51dered as recxplent" these provisions also could not be applied.

IGST is pald at the' time of import on value of lmported goods mcludlng ocean

freight charges Thus, levy of IGST on ocean freight service under reverse charge

as supply of service leads to double taxation.

:“'The appellant 'had flled the refund appllcatlon online on IGST payment made of
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> Bar of unjust enrichment is not applicable in the present case as incidence of IGST
has not been passed to another person and tax was borne by them.

» Mere filing of appeal before higher appellate authority is not sufficient; it must be
stayed by the higher forum, if the department contemplates appeal agamst the
order of High Court, which is in favor of appellant refund along w1th mterest still

payable unless such order is stayed by the higher forurn |

In view the above submissions the appellant submitted that the impugned ofder
dated 31.12.2021 be set aside with consequential relief.

3. Personal Hearing in the matter was held on 20.10.2022. Shri S. . Vyas,yon behalf
of the ‘Appellant’ as authorized representative has attended the hearing in person. During
the hearing he has produced the Judgment of the Supreme Court in case of M/s. Mohit
Minerals Pvt. Ltd. He also reiterated the submissions made till date and nothing more to
add.

1 o
Discussion and Findings :
4(i). I have carefully gone through the facts of the case available on records,
submissions made by the ‘Appellant’ in the Appeals Memorandum. | find that the
‘Appellant’ had paid IGST on Ocean Freight under reverse charge basis in terms of
Notification No. 10/2017-Integrated Tax (Rate), dated 28.06.2017 on being ob]ected by
the Audit officer during GST Audit.

However, Hon'ble Gujarat High Court in the case of M/s. Mohit Minerals Pvt,
Ltd.[2020 (33) G.S.T.L. 321 (Guj.)] has held that - “The impugned Notification No. 8/2017-
Integrated Tax (Rate), dated 28th June, 2017 and the Entry 10 of the Notification No.
10/2017-Integrated Tax [Rate] dated 28th June, 2017 are declared as ultrq vires the
Integrated Goods and Services Tax Act, 2017, as they lack Ieglslatzve competency Both the

Notifications are hereby declared to be unconstitutional” .

I further find that consequent to decision of Hon’ble Gujarat High Court, the
appellant had filed the refund application in Form-GST-RFD-01, claiming refund of the
IGST paid on ocean frelght for the perlod from Jul y,2017 to March,20

:
i
i
:




- sustainable,
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rejection of refund for the reason that the case of M/s Mohit Mineral was pending before
the Hon’ble Supreme Court vide SLP No0.013958/ 2020, Thereaf:er, the refund claim was
rejected by the adj'udicating. authority vide impugned order in form GST-RFD-06 without

assigning any reason.

4(ii). Ifind that the appellant in the present appeal contended that the Notification‘No.
10/2017-Integrated Tax (Rate), dated 28.06.2017 s ultra-vires the parent act (being the

IGST Act) and hence, no IGST can be recovered from the appellant for transportation

“services provided in case of CIF contracts; Hon'ble High '-Court of Gujarat in tﬁe»case of

M/s. Mohit Menerals Pvt, Ltd. Vs Union of India & ors. (In Special Civil Application No. 726 of
2018) has very clearly elucidated, through a detailed judg\ment,‘ that Notification No.
10/2017-Integrated Tax (Rate), dated 28.06.2017i$ ultra-vires the parent Act i.e. the
IGST Act, in so far as the payment of IGST by the importer of goods on transportation
services .provided by a rion-taxable: person undér CIF contract is concerned ; Hon'ble
High Court of Gujarat has.concluded that no IGST is payable by the recipient of the
sel:viaes(who is the 'inipotter of,Goods and the appellant in the present case) thus the
refund.iclaim ,of-:;the.;-,appellant rejected by the Ld.- Refund Processing Officer without

a'ppreciating the observations and rulings of the Hon'ble High Court of Gujarat.

.i-’} I (. L FERET o

, 4Qiji),;; - -1 find that in the matter of M/s. Mohit Minerals Pyt Ltd, the Hon'ble Supreme

Court vide order; dated 19.05.2022 [2022 (61) GS.T.L. 257 (S.C.)] has dismissed the appeal
filed by:'tl;e%;Uvnipn,of India.and upheld the decision of Hon’ble Gujarat High Court, wherein
leyy.of IGST. on Ocean Freight is considered as unconstitutional. Accordingly, I find that in
th_-%jl?l‘:?iserilit case th,e‘gppell‘;a\pt has al§o péid. the IGST on ocean freight which is held by the
Honble ppgpts as. te,ul'{g collected by Revenue without authority oflaw. I further find that in
th'é;giagggg ,éfM/s;_.,ogfyl AgroResources Ltd, (SCA No.175 0f2020) and M5, Bharat Oman

Reﬁp,gﬁigg l_,,t‘df.j [SCA ,A{o._88§1:pf2020]{ Hon’ble Gujarat‘High Court has allowed the refund

_of,QSI‘qudy on ocean freight, Ther!eforg,‘in the light of aforesaid judgments and by

fo(llg'\{v‘ipg_ th.Rulg of ;I?‘re.cegi?nt.and also. the judicial discipline, I find that the grounds for

issuance o,f‘,notic,ef and rejection of %’e&ﬂ; und claim filed by the appellant are not
PRI b R T YL S
¢ O a/

Therefore, I find that,
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with interest and penalty on au
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5. In view of the above discussions, the impugned order passéd by the
adjudicating authority is set aside for being not legal and proper. The
adjudicating authorlty/refund processing officer to verify other relevant aspects
including that the credit of IGST paid on ocean freight availed or/ and utilized by

the appellant, if any, has to be reversed/ paid under the provisions of the CGST
Act. Accordingly, I allow the appeal of the "Appellant".

6. wﬁaﬁﬁmﬁfﬁﬂ‘%aﬁamﬁmmﬁaﬁ%%ﬁmw%l

The appeal filed by the appellant stands disposed of in above terms.

mmissioner (Appeals)

AR

“csnm,,

Kumer Agarwal)
Superintendent (Appeals)
Central Tax,

Ahmedabad.

By R.P.AD.

To,

M/s Cadila Pharmaceutical Ltd.,
Plot N0.1389, Trasad Road,
Dholka, Ahmedabad,

Gujarat, 382225,

Copy to:

The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.

The Commissioner, CGST & C. Ex., Ahmedabad-North.

The Additional Commissioner, Central Tax (System), Ahmedabad-North.
The Assistant Commissioner, CGST, Division-V [Dholl ka], Ahmedabad-North.

.]}/ Guard File.

7. P.A.File.
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